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About Community Law & Mediation  

 

CLM is an independent, community-based organisation that works to 

empower individuals experiencing disadvantage by providing free legal, 

mediation and information services.   At a national level, we seek to have a 

wider impact through our campaigns for law reform and by acting as a 

resource for other advocacy organisations. 

 

For more information, contact us at: 

 

Community Law & Mediation  

Northside Civic Centre, Bunratty Road, Coolock, Dublin 17  

T: 01 847 7804 | E: northside@communitylawandmediation.ie 

W: www.communitylawandmediation.ie  

mailto:northside@communitylawandmediation.ie
http://www.communitylawandmediation.ie/
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Introduction: 

 

Firstly, this briefing paper and presentation are prepared and delivered by 

Clare Naughton, Solicitor, at the invitation of the Law Society of Ireland.  

 

Due to the narrow time constraints in receiving an invitation from the 

Committee and timing the Society’s Committees and Council, the Society has 

not had the opportunity to fully discuss or consider the policy issues being 

raised today, or more importantly the legal/justice implications of  matters 

under consideration for clients and practitioners. 

 

However, with a view to assisting the Committee in its deliberations, the 

Society has invited Clare Naughton to present her views, based on her 

extensive and relevant experience. The policies views and opinions 

expressed are those of Clare Naughton alone, a solicitor who practices in the 

area of social housing law.  

 

This briefing paper aims to identify challenges facing households applying for 

social housing support.  

A household is one or more persons who, in the opinion of the Council, have 

a reasonable requirement to live together.  

An application for social housing support is the means by which a local 

authority: 

a) Assesses eligibility for social housing support;  

b) Identifies the need for social housing support; and 

c) Makes an allocation  

In the Dublin City Council area, an application for social housing support is a 

separate process to those presenting as homeless and therefore is a separate 

process to those sourcing emergency accommodation. Applicants for 

emergency accommodation usually remain on the Homeless Priority List 
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whereas all other applicants remain on a separate list. Within the list for social 

housing support there are different levels of need also.  

Whilst the primary concern the Committee must have is the current crisis for 

people in emergency accommodation, being approved for social housing 

support can, in theory, prevent homelessness.  Being approved for social 

housing support allows the household to apply for rent supplement or HAP, 

depending on where the person resides.  

Furthermore, many of the barriers raised in this paper will continue to exist 

even if the current crisis is alleviated and therefore should not be considered 

irrelevant.  

 

a) Eligibility  

Non Irish Nationals: 

The Housing Acts themselves do not require that an applicant for social 

housing support prove their nationality.  However, local authorities often 

require proof of a right to reside from applicants, citing the European 

Communities (Free Movement of Persons) (No.2) Regulations 2006, which 

identify certain rights as applying to EU citizens. The Regulations are 

extremely technical and are often misinterpreted.   

Applicants are often erroneously refused on this basis. 

 

Households surrendering their homes due to mortgage arrears: 

Generally, households who have a home are deemed to have alternative 

accommodation. Applicant households in mortgage arrears who are 

considering surrendering their homes to their relevant financial institution are 

not automatically eligible for social housing support.  

The Social Housing Assessment (Amendment) (No.2) Regulations 2011 allow 

the local authority to re-examine whether the accommodation is actually 
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available where the mortgage on the home has been deemed unsustainable1 

pursuant to the Mortgage Arrears Resolution Process set out in the Code of 

Conduct for Mortgage Arrears 2013,2 which is attached at Appendix 1.   

The difficulty for those mortgagors applying for social housing support arises 

under the Mortgage Arrears Resolution Process and proving that the 

mortgage is unsustainable. The definition of not co-operating under the 

Mortgage Arrears Resolution Process is extremely broad3 and as a result, 

mortgagors are often deemed to be not co-operating rather than the mortgage 

being deemed unsustainable. The decision by a financial institution that the 

mortgagor is not co-operating leaves the mortgagor outside of the 

aforementioned protection in the Social Housing Assessment (Amendment) 

(No.2) Regulations 2011. 

Recent amendments set out in the Housing (Miscellaneous Provisions) Act 

2014 allow an applicant household to apply for limited forms of social housing 

support where the local authority ‘is unable to establish for the time being 

whether alternative accommodation is available to a household that would 

meet the household’s housing need’.4 The options available to such 

applicants are Housing Assistance Payments (HAP) or Rental Availability 

Agreements5. Both of these options rely on the availability of private landlords 

and are not currently practical options as the private rental market is in short 

supply.   

The alternative options available to a household are 

 Where the option is available, apply for a personal insolvency 

arrangement. If such an option is available the Personal Insolvency 

Practitioner should try to address the household’s housing need by 

keeping the family within their home 

                                                 
1 Regulation 2(g)(ii) of the Social Housing Assessment (Amendment)(No.2) Regulations 2011 
2 The Code of Conduct for Mortgage Arrears 2011 is issued under Section 117 of the Central 
Bank Act 1989 
3 See page 4 of Appendix 1 
4 Section 49(2)(e) of the Housing (Miscellaneous Provisions) Act 2014  
5 Rental Availability Agreements placed the Rental Accommodation Scheme (RAS) on a 
statutory footing.  
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 Await a court order for repossession – which increases the debt, and/or 

probably leaves the household in an emergency situation.  

 

Separating couples 

If a final decision or court order regarding the family home has not been 

made, this can also pose a barrier to the applicant household, as the 

household is deemed to have alternative accommodation. As there are 

significant delays in getting representation from the Legal Aid Board in family 

law proceedings, this problem can go on for some time. As per the situation 

for those in mortgage arrears, amendments set out in the Housing 

(Miscellaneous Provisions) Act 2014 allow an applicant household to apply for 

limited forms of social housing support where the local authority ‘is unable to 

establish for the time being whether alternative accommodation is available to 

a household that would meet the household’s housing need’.6 However, again 

the options available to such applicants are Housing Assistance Payments 

(HAP) or Rental Availability Agreements, which, as already noted, rely on the 

availability of private landlords and are not currently practical options. 

A potential solution to this barrier and the previous barrier is a reconsideration 

of the definition of homelessness. If the local authority were required to not 

only assess the eligibility and need of persons who are homeless, but also 

consider persons who are at risk of homelessness, households could be 

provided with assistance and supports before they fall into the net of 

homelessness.  

 

 

 

 

 

                                                 
6 Section 49(2)(e) of the Housing (Miscellaneous Provisions) Act 2014  
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b) Need for Social Housing Support  

 

Separated Parents  

Separated parents who co-parent and who want to have a housing allocation 

large enough to accommodate their children will not always be granted such 

an allocation. Many local authorities fail in their Allocation Scheme to provide 

for larger accommodation for separated parents. Whilst this decision is a 

policy decision, the implications are potentially a breach of Equal Status 

obligations.  Furthermore, as HAP will replace and in fact is currently 

replacing Rent Supplement, a decision by a local authority not to afford an 

allocation for larger accommodation will have implications beyond a local 

authority allocation. If an applicant is deemed to only need an allocation of a 

one bedroomed home, albeit he/she might have four children whom he/she 

co-parent they will generally one be given a one bedroomed allocation. It is 

vital that the assessment of need recognises and accommodates the 

household size at the outset so that all or any allocations meet that need.  

 

Medical Priority 

One of the factors considered in this category is priority based on medical 

need. The process for medical priority varies from local authority to local 

authority. The decision on medical priority is generally made by a medical 

practitioner. Firstly, there is no assessment criteria. There are no guidelines 

from either a local authority or from the Department of the Environment, nor 

have any been prescribed in law. Secondly, whilst some local authorities 

operate an ad hoc review process, there is no statutory appeals mechanism. 

Thirdly, no information is provided to the applicant household as to why their 

application for medical priority has been refused. Whilst these gaps are policy 

matters, the implications are: 
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i) Complete lack of fair procedure;  

ii)   Inequity of arms; and/or 

iii)  Potential equal status issues as certain types of disability or illness may 

qualify whereas others will not. 

 

c) Allocation  

Finally, whilst the concern of this paper is the application process and the 

legal issues which often arise during the process, the issues regarding 

allocation are primarily policy and budget constrained.  

 

I thank the Committee for the opportunity to outline my views on the issues 

raised, and am available to clarify any queries you might have.   
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Appendix 1 – Code of Conduct on Mortgage Arrears 2013  
 


