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Case Summary:  
 
The Appellant was in receipt of Child Benefit in respect of her child. In September 2006, the 
Department of Social and Family Affairs informed the Appellant that she should not have 
been paid Child Benefit from May 2005 as Child Benefit was payable to the person with 
whom a qualified child “normally resides”. From April 2005 until March 2006, the child lived 
with her aunt. From March 2006 until August 2006, the child lived with her father.  
 
The Appeals Officer disallowed the Appeal on the grounds that the child was not resident 
with the Appellant during the period April 2005 – August 2006.  
 
The Appellant requested that the Chief Appeals Officer review the decision of the Appeals 
Officer’s on a point of law. The Chief Appeals Officer held that the Appellant was entitled to 
be paid child benefit during the period May 2005 – August 2006 as the child could be 
regarded as “normally resident” with the Appellant under the relevant statutory provisions. 
The Appeal was allowed.  
 
Summary of Benefit(s) Received:  
Child Benefit, is governed by Part IV of the Social Welfare Consolidation Act 2005 (as 
amended) -, “the Principal Act”. One of the provisions governing the award of Child Benefit 
is that a “qualified child” must be regarded as “normally resident” with the claimant – the 
“qualified person”. In this case “normal residence” fell to be determined under Article 91 of 
the Social Welfare (Consolidated Payments Provisions) Regulations 1994, SI 417/1994).  
 
Background:  
The Appellant and her ex-husband had two children. The Appellant received Child Benefit for 
both children. In April 2005, the eldest child (T), the Appellant’s daughter, went to live with 
the Appellant’s sister. T resided with the Appellant’s sister until March 2006 when she 
moved in with her father. In August 2006 she returned to live with her mother. In May 2006 
T’s aunt submitted a claim for Child Benefit in respect of T. As a result of this claim, the 
Department of Social and Family Affairs wrote to the Appellant stating that as Child Benefit 
is payable to the person with whom a qualified child normally resides, and as T had left the 
Appellant’s household, the Appellant was no longer entitled to payment of Child Benefit for 
her. It said that, as a result, the Appellant had been overpaid Child Benefit for the period 
May 2005 to August 2006. It stated that the Appellant had to repay this amount of 
€2,307.60. It said that it would recoup this payment by deducting €100 per month from the 
Appellant’s Child Benefit payable for her other child.  The Appellant appealed this decision. 
The Appeals Officer decided the case summarily and rejected the appeal. The Appeals 
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Officer’s reason for rejecting the appeal was that the child was not residing with the 
Appellant. As a result, she was not entitled to Child Benefit in respect of the child. In 
response, the Appellant asked for an oral hearing. The Appeals Officer refused to grant an 
oral hearing “in the absence of more substantive grounds of appeal”. The Appeals Officer 
stated:  The legislation provides that Child Benefit is payable to the person with whom the 
child normally resides, who has charge of the child and who cares for the child on a daily 
basis…….Unless you can show that your daughter…resided with you and was being cared by 
you in your home the appeal determination cannot be altered.  
 
Article 91 of the Social Welfare (Consolidated Payments Provisions) Regulations 1994, SI 
417/1994 provides for the interpretation of “normal residence” for Child Benefit purposes:  
Article 91(3): A qualified child, who is resident elsewhere than with a parent or a step-parent 
and whose mother is alive, shall, where his mother is entitled to his custody whether solely 
or jointly with any other person, be regarded as normally residing with his mother and with 
no other person.  
Article 91(5): A qualified child, to whom none of the foregoing Rules apply, shall be regarded 
as normally residing with the woman who has care and charge of him in the household of 
which he is normally a member and with no other person provided that where there is no 
such woman in that household he shall be regarded as normally residing with the head of 
that household and with no other person.  
Article 91(6): Where the normal residence of a qualified child falls to be determined under 
Rule 3 or 4 and the person with whom he would thus be regarded as normally residing has 
abandoned or deserted him or has failed to contribute to his support, the relevant Rule shall 
cease to apply in respect of that child and the person with whom the child shall be regarded 
as normally residing shall be determined in accordance with Rule 5.  
The Appellant appealed to the Chief Appeals Officer. In the detailed appeal submission 
prepared by the Appellant’s legal representative, the Appellant acknowledged that while T 
had left the household to reside with her aunt in April 2005, the Appellant had joint custody 
of T with her ex-husband and had the primary care and control of T. The Appellant stated 
that T had lived with her continually until April 2005 and from August 2006 to date. The 
Appellant submitted that her case came within the remit of Article 91(3).  
She submitted that Article 91(6) did not apply as there had never been any circumstances 
that the Appellant had in any way abandoned, deserted or failed to support T. The Appellant 
submitted that she had at all times continued to make a contribution to T’s upkeep and 
maintenance through buying clothes, food and other items. She submitted that T had left 
the Appellant’s household for personal reasons. The Appellant submitted that the Deciding 
Officer and the Appeals Officer who had dealt with the case had erred in law in not applying 
the correct legislative provisions. She submitted that the Appeals Officer had not applied fair 
procedures in denying the Appellant an oral hearing. She submitted that the Appeals Officer 
had also made a mistake as to the facts and the law in denying the oral hearing on the basis 
that it was not necessary to hold an oral hearing in the absence of more substantive grounds 
for the appeal. The Appeals Officer’s decision, the Appellant further submitted, had lacked 
clarity and precision as it had not at any stage made reference to the legislative provisions 
on which the decision was based.  
 
Relevant Evidence put Forth by Social Welfare Services:  

 Copy of application form for Child Benefit completed by T’s aunt; and  

 Letter from a social worker confirming T was residing with her aunt and supporting 
the aunt’s Child Benefit claim.  
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Relevant Evidence put Forth by Appellant:  

 Letter of appeal;  

 Copies of the relevant sections of the social welfare legislation in relation to the 
definition of “qualified person”, “qualified child” and the meaning of “normal 
residence”.  

 
Date of refusal:  
6th September 2006  
Date appeal decided:  
22nd February 2007  
Date of Chief Appeals Officer’s decision:  
5th October 2007  
At Hearing:  
No oral hearing took place  
 
Decision of the Chief Appeals Officer:  
In accordance with his powers under s 318 of the Social Welfare Consolidation Act 2005, the 
Chief Appeals Officer reviewed the decision of Appeals Officer. Under s 318, the Chief 
Appeals Officer may revise a decision of an appeals officer where it appears to the Chief 
Appeals Officer that the decision was erroneous by reason of some mistake having been 
made in relation to the law or the facts. The Chief Appeals Officer decided this appeal having 
reviewed the file papers, the legislative provisions, and the submission of the Appellant’s 
representative.  
Decision:  
Appeal ALLOWED  
 
Chief Appeals Officer’s Reasoning and Conclusion:  
The Chief Appeals Officer said that the question as to the normal residence of a qualified 
child for the purposes of Child Benefit fell to be determined under the rules contained in 
Article 91 of the Regulations. He said that the issue before him was whether Article 91(3) 
had been applied correctly.  
 
The Chief Appeals Officer said that the facts of the case showed that T had resided with her 
aunt from April 2005 to March 2006. During this time T’s mother was alive and entitled to 
joint custody with T’s father. The Chief Appeals Officer found that, in these circumstances, 
the Appeals Officer had erred in law by not applying the statutory provisions in the case.  
The Chief Appeals Officer held that the Appellant was entitled to Child Benefit in respect of T 
for the period May 2005 to August 2006 on the grounds that T was “normally resident” with 
the Appellant within the meaning of the legislation applicable at that time.  
 
Observations:  
It is asserted that the Appeals Officer made an error as to the facts and the law in stating 
that it was not necessary to hold an oral hearing “in the absence of more substantive 
grounds of appeal”. While the circumstances in which an oral hearing is required are not 
specified in social welfare legislation, it would seem contrary to natural justice and a breach 
of the Appellant’s constitutional right to fair procedures to refuse such a hearing. The Chief 
Appeals Officer did not refer to this matter. It would appear that the Deciding Officer and 
the Appeals Officer either did not understand or did not consider the relevant legislative 
provisions in their entirety. The fact that this case required a review by the Chief Appeals 
Officer on a point of law and an error in the facts highlights the need for adequate 
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representation for those wishing to take a social welfare appeal. Without representation it is 
unlikely that the client would have achieved a favourable outcome in this case.  
Please note S.I. 417 of 1994 was revoked by S.I. 142 of 2007. Article 159 of S.I. 142 of 2007 
provides for the meaning of “normal residence” for Child Benefit purposes.  
Section 14 of the Social Welfare (Miscellaneous Provisions) Act 2010 amends the “Principal 

Act of 2005” by inserting a more detailed definition of “normal residence” into the primary 

legislation. At the time of writing s. 14 of the Social Welfare (Miscellaneous Provisions) Act 

2010 had not been commenced. 
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For more information, contact us at: 

 

Northside Community Law and Mediation Centre,  

Northside Civic Centre, Bunratty Road, Coolock, Dublin 17  

T: 01 847 7804 | E: info@nclc.ie| W: www.nclc.ie 
 
 
 


