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Case Summary: 
 
The Appellant, a non-EU national, made an application for Child Benefit in June 2011. The 
application was refused on the grounds that the Appellant was not lawfully resident in the 
State and therefore could not satisfy the Habitual Residence Condition. This decision was 
appealed on the grounds that the Appellant derived a right of residence from her son, an 
Irish and EU citizen, under Articles 20 and 21 TFEU as per the European Court of Justice in 
Ruiz Zambrano v Office national de l’empoi.  
 
The appeal was partially allowed and the Appellant was deemed entitled to Child Benefit 
from the 1st of December 2006.  
 
The Appellant was subsequently successful in her applications for Rent Supplement and One 
Parent Family Payment and was awarded arrears of payments dating back to 2006 which 
amounted to approximately €16,000.  
 
Right of residence and Habitual Residence  
An applicant must be habitually resident in Ireland to qualify for the following Social Welfare 
payments:  Blind pension, Carer’s Allowance, Child Benefit, Disability Allowance, Domiciliary 
Care Allowance, Guardian’s Payment (Non-Contributory), Jobseekers Allowance, One Parent 
Family Payment, State Pension (Non-Contributory), Supplementary Welfare Allowance, 
Widow’s Widower’s or Surviving Civil Partner’s (Non-Contributory) Pension.  
 
With effect from December 2009, an applicant who does not have a legal right to reside in 
the State will not be regarded as being “habitually resident”. Social Welfare Consolidation 
Act 2005, as amended by section 15 of the Social Welfare and Pensions (No.2) Act 2009, 
provides:  Notwithstanding subsections (1) to (4) and subject to subsection (9), a person who 
does not have a right to reside in the State shall not, for the purposes of this Act, be regarded 
as being habitually resident in the State. 
For the purpose of determining if an applicant is habitually resident, a Deciding Officer must 
have regard to all the circumstances of the claimant with particular reference to five factors. 
s. 246 of the Social Welfare Consolidation Act 2005 provides:  
246.—(1) For the purpose of each provision of this Act specified in subsection (3), it shall be 
presumed, until the contrary is shown, that a person is not habitually resident in the State at 
the date of the making of the application concerned unless the person has been present in 
the State or any other part of the Common Travel Area for a continuous period of 2 years 
ending on that date…..  
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(4) Notwithstanding the presumption in subsection (1), a deciding officer or the Executive, 
when determining whether a person is habitually resident in the State, shall take into 
consideration all the circumstances of the case including, in particular, the following:  
(a) The length and continuity of residence in the State or in any other particular country;  
(b) The length and purpose of any absence from the State;  
(c) The nature and pattern of the person’s employment;  
(d) The person’s main centre of interest; and  
(e) The future intentions of the person concerned as they appear from all the circumstances.  
 
Background:  
The Appellant, a non-EU national, first arrived in Ireland on a tourist visa in 2003. She 
remained and worked in the State after her visa expired and entered into a relationship with 
an Irish National. She returned to her country of origin in January 2006 for the birth of her 
son and came back to Ireland with her son in November of that year. The father of her son, 
an Irish citizen, left Ireland. She remained and worked in the State without a residence 
permit.  In June 2011, the Appellant applied for Child Benefit on behalf of her son. In a 
decision dated 15th November 2011 her application was refused on the grounds that the 
Appellant; Did not satisfy the condition of being habitually resident in this state for the 
following reason(s): - 1. You do not have any residency status that entitles you to stay in 
Ireland.  
The Appellant requested a revision of this decision but this was refused on the 25th January 
2012. A further request for a revised decision was made. In a decision dated the 18th April 
2012, the Deciding Officer (DO) stated that:  
As your residency status is still undecided I regret that I am not in a position to revise my 
decision to disallow your claim for child benefit in respect of your son Nicolas. The Appellant 
sought the assistance of Northside Community Law and Mediation Centre and submitted 
notice of appeal on the 18th June 2012.  
It was submitted that the Appellant had a right of residence based on her son’s Irish and EU 
citizenship and that this right existed from the time of her arrival in Ireland with her son in 
November 2006. It was submitted that the Appellant’s circumstances were consistent with 
being found to be habitually resident in Ireland. On the 12th July 2012, Northside 
Community Law and Mediation Centre wrote to the Chief Appeals Officer outlining the 
grounds of appeal. It was submitted that the Appellant’s son, an Irish citizen has the right to 
grow up in Ireland (his country of EU citizenship) under Articles 20 and 21 of the Treaty on 
the Functioning of the European Union (TFEU). It follows that the Appellant, as the child’s 
mother and sole carer, has a right to reside in the State deriving from her son’s rights, 
regardless of whether the Irish Naturalisation Immigration Service has recognised these 
rights. Reference was made to the decision of the European Court of Justice in Ruiz 
Zambrano v Office national de l’empoi (Zambrano).  
It was submitted that the Appellant’s right to reside in Ireland was not dependant on 
recognition by the State and that the granting of a residence permit would merely constitute 
evidence of a pre-existing right. Reference was made to High Court decision of Cooke J in 
Decsi v Minister for Justice, Equality and Law Reform (Decsi), where it was stated that:  
“…The entitlement of the family member to join or accompany the Union citizen is an 
intrinsic facet of the Treaty right exercised by the Union citizen and cannot therefore be 
defeated or obstructed by obstacles based on administrative formalities provided the 
substantive conditions can be proved to be fulfilled by other means.”  
In a letter dated 7th September 2012 an oral hearing was granted.  
 
Date of Appeal taken: 18th June 2012  
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Date of Appeal heard: 10th October 2012  
Outcome of Appeal: “the appeal is partially allowed”  
 
Relevant Evidence put forth by Appellant:  
1. It was noted that on the 12th of July 2012, the Appellant applied to the Department of 
Justice, Equality and Law Reform for residence permission based on her son’s rights under 
Article 20 and 21 TFEU. She was granted permission (Stamp 4) for a period of three years on 
the 3rd October 2012. It was submitted that this residence permission affirmed the 
Appellant’s pre-existing rights of residence.  
 
2. It was submitted that the Appellant has a right to reside in the State on the basis of her 
son’s rights as an Irish and as an EU citizen under Article 20 and 21 TFEU.  
 
Article 20 TFEU provides: Citizenship of the Union is hereby established. Every person holding 
the nationality of a Member State shall be a citizen of the Union. Citizenship of the Union 
shall be additional to and not replace national citizenship.  
Citizens of the Union shall enjoy the rights and be subject to the duties provided for in the 
Treaties. They shall have, inter alia:  
(a) The right to move and reside freely within the territory of the Member States;  
(b) …  
(c) …  
These rights shall be exercised in accordance with the conditions and limits defined by the 
Treaties and by the measures adopted thereunder.  
Article 21 provides;  
Every citizen of the Union shall have the right to move and reside freely within the territory of 
the Member States, subject to the limitations and conditions laid down in the Treaties and by 
the measures adopted to give them effect.  
If action by the Union should prove necessary to attain this objective and the Treaties have 
not provided the necessary powers, the European Parliament and the Council, acting in 
accordance with the ordinary legislative procedure, may adopt provisions with a view to 
facilitating the exercise of the rights referred to in paragraph 1.  
For the same purposes as those referred to in paragraph 1 and if the Treaties have not 
provided the necessary powers, the Council, acting in accordance with a special legislative 
procedure, may adopt measures concerning social security or social protection. The Council 
shall act unanimously after consulting the European Parliament.  
Reference was made to the decision of the European Court of Justice in Zambrano. In this 
case, the father (a Non-EU national) of a Belgian National was deemed entitled to reside in 
Belgium as a consequence of his child’s rights as a Belgian and EU citizen deriving from the 
TFEU. In addition, the father’s right of residence included the right to work in the State. The 
Court held that:  
Article 20 TFEU is to be interpreted as meaning that it precludes a Member State from 
refusing a third country national upon whom his minor children, who are European Union 
citizens, are dependent, a right of residence in the Member State of residence and nationality 
of those children… in so far as such decisions deprive those children of the genuine enjoyment 
of the substance of the rights attaching to the status of European Union citizen.  
3. It was submitted that the Appellant’s right of residence is not dependant on recognition 
by the State and the Appellant should be regarded as lawfully resident in Ireland from the 
time of her arrival in Ireland in 2006 with her son. Reference was again made to the decision 
of Cooke J in Decsi (see above).  
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4. It was also submitted that the refusal of Social Welfare entitlements to the Appellant (the 
parent of an Irish and EU citizen) was contrary to;  
 

 The duty to ensure the child’s best interests are given primary consideration as per 

Article 24.2 of the Charter of Fundamental Rights  

 The prohibition on discrimination on any ground including birth and parentage as 

per Article 21 of the Charter of Fundamental Rights  

 The right to equal treatment under Article 40 of the Constitution of Ireland, Article 8 

and 13 of the European Convention on Human Rights and Article 1 of the First 

Protocol to the Convention.  

 The entitlement to social security benefits under Article 34 of the Charter of 

Fundamental Rights  

 
5. It was submitted on behalf of the Appellant that she was entitled to Child Benefit from 
2006.  
 
6. A supplemental submission was submitted to the Social Welfare Appeals Officer on the 
11th of October 2012 establishing her son’s Irish citizenship.  
 
Appeals Officer’s reasoning and Conclusions:  
In making her determination the Appeals Officer relied on the law applicable in 2006, the 
effective date of award. In so doing, the Appellant’s right to Child Benefit was established 
with reference to the question of habitual residence only.  
The Appeals Officer noted that, having regard to the duration of the period of the 
Appellant’s residence in Ireland prior to the birth of her son, (including periods of study and 
work) and her return to Ireland on 10th November 2006 with her Irish son, the Appellant did 
satisfy the condition of being Habitually Residence with effect from the 1st December 2006. 
The Appeals Officer found that the Appellant’s son could not be regarded as a “qualified 
child” for Child Benefit purposes prior November 2006.  
The Appellant was awarded Child Benefit from 1st December 2006 in arrears amounting to 
approximately €11,000.00 and was also subsequently awarded Rent Supplement and arrears 
in respect of One Parent Family Payment of approximately €5000.  
 
Our observations:  
It seems that in making this decision the Appeals Officer accepted that the client’s 
application for Child Benefit should be treated as a late claim. In so doing the Appeals Officer 
examined the claim as if it had been made on an earlier date – in this case, November 2006. 
In 2006, eligibility for Child Benefit was not subject to the Applicant having a right to reside 
in the State.  
 
The legal authority to make this determination is set out in s. 241 (4) of the Social Welfare 
Consolidation Act [as amended] of 2005, which provides:  
(4) A person who fails to make a claim for child benefit within the prescribed time shall be 
disqualified for payment in respect of any day before the date on which the claim is made 
unless a deciding officer or appeals officer is satisfied that there was good cause for delay in 
making the claim, in which case, child benefit shall be payable from the first day of the 
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month following that in which the claimant became a qualified person within the meaning of 
section 220.  
 
The Zambrano decision has a particular impact on the Social Welfare system where certain 
entitlements are conditional upon establishing a Right of Residence and Habitual Residence. 
While an applicant may not have a right of residence as recognised directly by the State, the 
parent of an EU citizen child does have a right of residence where that child is dependent 
upon the parent as established in Zambrano.  
 
The Appellant in this case was severely affected by the length of time taken in dealing with 
her appeal. The Appellant applied for Child Benefit in June 2011 and received no payment 
until January 2013. This put the Appellant, a single mother, under immense financial 
pressure and as a result was at risk of homelessness.  
 
The financial circumstances of the Appellant were emphasised in the submission from 
Northside Community Law and Mediation Centre on the 12th July 2012 and in a letter dated 
27th July 2012. However in a letter dated the 9th August 2012, the Social Welfare Appeals 
Office, highlighting the increased number of appeals to their office, stated that appeals are 
dealt with in strict chronological order.  
 
It is submitted that it would be preferable to have in place some provision for expediency 
where an applicant’s circumstances so warrant. It should be noted that in this case an 
application was successfully made to the local Community Welfare Officer for exceptional 
needs payments.  
 
For more information, useful links are:  

 Citizens Information (Child Benefit):  

http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/soci
al_welfare_payments_to_families_and_children/child_benefit.html 

  

 Citizens Information (Supplementary Welfare Allowance):  

http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/sup
plementary_welfare_schemes/supplementary_welfare_allow.html 

  

 Department of Social Protection (Child Benefit):  

http://www.welfare.ie/en/Pages/Child-Benefit.aspx 
 

 Social Welfare Consolidation Act 2005:  

http://www.irishstatutebook.ie/2005/en/act/pub/0026/index.html 
 

 Social Welfare and Pensions (No.2) Act 2009  

http://www.irishstatutebook.ie/pdf/2009/en.act.2009.0043.pdf 
 

 Guidelines for Deciding Officers on Habitual Residency  

http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_welfare_payments_to_families_and_children/child_benefit.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_welfare_payments_to_families_and_children/child_benefit.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/supplementary_welfare_schemes/supplementary_welfare_allow.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/supplementary_welfare_schemes/supplementary_welfare_allow.html
http://www.welfare.ie/en/Pages/Child-Benefit.aspx
http://www.irishstatutebook.ie/2005/en/act/pub/0026/index.html
http://www.irishstatutebook.ie/pdf/2009/en.act.2009.0043.pdf
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http://www.welfare.ie/en/Pages/Habitual-Residence-Condition--Guidelines-for-
Deciding-Offic.aspx 

 

 Case C-34/09 Ruiz Zambrano v Office National De L’Empoi  

http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62009J0034:EN:HTML 
 

 Decsi v Minister for Justice Equality and Law Reform 2010 IEHC 342  

http://www.bailii.org/ie/cases/IEHC/2010/H342.html 
 
 

 Treaty on the Functioning of the European Union  

http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:en
:PDF 

 

 Charter of Fundamental Rights  

http://www.europarl.europa.eu/charter/pdf/text_en.pdf 
 

 European Convention on Human Rights  

http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-B457-

5C9014916D7A/0/Convention_ENG.pdf 
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For more information, contact us at: 

 

Northside Community Law and Mediation Centre,  

Northside Civic Centre, Bunratty Road, Coolock, Dublin 17  

T: 01 847 7804 | E: info@nclc.ie| W: www.nclc.ie 
 
 
 


