
 

 

 

 

Casebase Number: G0102 

 

 

Title of Payment: Child Benefit 

 

 

 

 

 

Community Law and Mediation Northside 

Northside Civic Centre 

Bunratty Road 

Coolock 

Dublin 17 

 

 

 

Date of Final Decision: 3 February 2017 
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Keywords: Child Benefit – Habitual Residence Condition – Right to Reside –Appeal –Appeal Disallowed 

– Arrears 

Organisation who represented the Claimant:  Free Legal Advice Centre (FLAC) 

Casebase no: G0102 

Case Summary: 

DN (a minor) and AS v. Chief Appeals Officer and Others [2017] IEHC  52, White J, 13 February 2013 

In 2006, Ms S came to Ireland and applied for asylum seeking refugee status. Her application was 

refused in March 2007. In December of that year her son DN was born. There was litigation around 

the refugee status refusal until 2010, when she made an application for subsidiary protection under 

the EC (Eligibility for Protection) Regulations 2006. Ultimately, she was granted subsidiary protection 

on 1 May 2012.  

While waiting for it to be processed, Ms S and her family lived in Direct Provision. She made several 

applications for child benefit in respect of DN. These applications were refused by the Department of 

Employment Affairs and Social Protection on the basis that as an applicant for subsidiary protection, 

she was not habitually resident in Ireland. Eventually she was granted subsidiary protection and 

awarded child benefit, but the award took effect only from 1 May 2012, the date on which the 

subsidiary protection declaration was made. The award was appealed but the appeals officer found 

that the definition of habitual residence in section 246 of the Social Welfare Consolidation Act 2005 

expressly excluded applicants for subsidiary protection, and that section 246(8)(c) expressly precluded 

back-dating benefits for persons granted subsidiary protection beyond the date of the declaration.  

Ms S and DN challenged the appeals officer’s decision not to backdate the award on the basis that the 

exclusions in section 246 post-dated the date of Ms S’ first application for child benefit and that the 

said exclusions were unconstitutional.  

The High Court (White J) found that the constitutionality of the exclusions had already been upheld in 

earlier cases and that they were not applied retrospectively as her most recent application for child 

benefit was made after their enactment. The Court held that while Ms S was an applicant for subsidiary 

protection she was ineligible for child benefit, but found that the delay on the part of the Minister for 

Justice and Equality in determining her application for subsidiary protection violated her rights and 

those of D under EU law and the Constitution. 

Key Conclusions: 

Judicial review of child benefit decision refused but declaration that the delay in determining 

subsidiary protection application violated the applicants rights granted 

Summary of Benefits Received: 

Child benefit is a non-means-tested payment to the parents or guardians of children under the age of 

16, and children under the age of 18 in certain circumstances. Non-EU/EEA citizens must be habitually 

resident in Ireland to quality for child benefit. 



 

Child benefit is governed by Part IV of the Social Welfare Consolidation Act 2005. Section 220 of the 

2005 Act provides: 

(1) Subject to subsection (3), a person with whom a qualified child normally resides shall be 

qualified for child benefit in respect of that child and is in this Part referred to as “a qualified 

person”. 

(3) A qualified person, other than a person to whom section 219(2)(a), (b) or (c) applies, shall 

not be qualified for child benefit under this section unless he or she is habitually resident in the 

State at the date of the making of the application for child benefit. 

Section 246 of the 2005 Act (as amended) provides the rules as apply to the question of habitual 

residence. Section 246 (7) provides: 

The following persons shall not be regarded as being habitually resident in the State for the 

purpose of this Act: 

(a) a person who has made an application under section 8 of the Act of 1996 and where 

the Minister for Justice, Equality and Law Reform has not yet made a decision as to 

whether a declaration under section 17 of the Act of 1996 will be given in respect of 

such application; 

(b) a person in respect of whom an application for subsidiary protection has been 

made under Regulation 4 of the Regulations of 2006 and where a determination under 

that Regulation has not yet been made in respect of such application; … 

At the material time, section 246(8)(c) provided that where a person is granted permission to enter 

and reside in the State under Regulation 4(4) of the European Communities (Eligibility for Protection) 

Regulations 2006, he or she shall not be regarded as being habitually resident in the State for any 

other period before the date on which the declaration was granted.  

In the case of child benefit, the prescribed time for making a claim is provided by Article 182(k) of the 

Social Welfare (Consolidated, Claims, Payments and Control) Regulations 2007 (as amended), which 

provides: 

In the case of child benefit, the period of twelve months from the day on which, apart from 

satisfying the condition of making a claim, the claimant becomes a qualified person within the 

meaning of section 220. 

A claim made within twelve months of becoming a qualified person will therefore be back-dated to 

the date on which the claimant became eligible. Under section 241(4) of the Act of 2005, even a late 

claim can be back-dated where there is good cause for the delay in making the claim.  

Decision:  

The High Court held that the constitutionality of the exclusion of applicants for refugee status from 

the definition of habitual residence in section 246 of the Act of 2005 had already been upheld in Agha 

v. Minister for Social Protection and Osinuga v. Minister for Social Protection [2017] IEHC 6, White J, 

17 January 2017, and adopted this reasoning in respect of applicants for subsidiary protection.  

In Agha and Osinuga, it had been argued that the payment of child benefit only in respect of children 

whose parents were habitually resident in the State discriminated against the children on the basis of 

parental status in violation of the equality guarantee in Article 40.1 of the Constitution and EU law. In 

that case, the High Court (also White J) held that the payment of child benefit only to parents who 



 

were habitually resident in the State was not unconstitutional or contrary to EU law because, although 

for the benefit of children, it was paid to parents, and because the distinction between people lawfully 

in the State and people without permission to be here was a valid one that the Oireachtas was entitled 

to make.  

Returning to Ms S’ case, the High Court found that the relevant provisions of section 246 were not 

applied retrospectively to her case because her most recent application for child benefit was made in 

February 2013, that is, after the relevant amendments had taken effect. 

The Court concluded that the appeals officer was correct to find that while Ms S was an applicant for 

subsidiary protection, she was ineligible for child benefit, and that the award could not be back-dated 

beyond the date of the subsidiary protection declaration.   

However, the Court found that the unexplained delay on the part of the Minister for Justice and 

Equality in determining Ms S’ application for subsidiary protection violated her rights and those of her 

son under EU law and the Constitution. The Court referred to the Opinion of Advocate General Bot in 

Case C-277/11 M. v. Minister for Justice, Equality and Law Reform, CJEU, 26 April 2012, in which the 

Advocate General said that a delay of two years and three months in determining an application for 

subsidiary protection was ‘manifestly unreasonable’ and contrary to the principle of good 

administration, which is a general principle of EU law.    

The Court found that it had been open to the Minister for Justice and Equality to make a decision on 

Ms S’ subsidiary protection application since April 2010 and that a decision should have been finalised 

by at least May 2011.  

The Court concluded that this delay combined with the effect of the exclusion of the possibility of 

back-dating the award of child benefit beyond the date of the declaration of subsidiary protection in 

section 246, breached Ms S’ and DN’s constitutional and EU law rights. The Court held that Ms S was 

entitled to compensation. 

[Reporter’s Note: the judgment of the High Court in Agha and Osinuga was overturned by the Court 

of Appeal (see Agha v. Minister for Social Protection and Osinuga v. Minister for Social Protection 

[2018] IECA 155, per Hogan J, Peart and Irvine JJ concurring, 5 June 2018) but affirmed on appeal by 

the Supreme Court (see Michael and Others v. Minister for Social Protection [2019] IESC 82, per 

O’Donnell and Dunne JJ, Clarke CJ, Charleton and O’Malley JJ concurring].  

Observations 
 
This case illustrates that because beneficiaries of international protection — refugees and people 
granted subsidiary protection — are only habitually resident from the date their status is granted, 
child benefit in respect of their children cannot be back-dated in the normal way; instead, it is back-
dated from the date of the grant of status. Declarations of refugee status and eligibility for subsidiary 
protection are now made under the International Protection Act 2015, and section 246(8) of the Act 
of 2005 has been amended to reflect this change.  
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