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Summary of the relevant law: 

The primary legislative provisions governing invalidity pensions are set out in Part 2, Chapter 17 (ss. 
118 – 122) of the Social Welfare Consolidation Act 2005 (as amended) (the “Act”). Further provisions 
regarding invalidity pensions are contained in Part 2, Chapter 9 (regs. 76 – 78) of the Social Welfare 
(Consolidated Claims, Payments and Control) Regulations 2007 (the “Regulations”). 

The Act provides that a person will be entitled to an invalidity pension where they meet two 
conditions:  

a) the person is permanently incapable of working due to an illness or disability and would be 
available to work were it not for that illness or disability (the “Medical Condition”); and 

 

b) the person has made PRSI contributions in respect of at least 260 weeks since first entering 
social insurance and has made PRSI contributions (or been credited with PRSI contributions) 
in respect of at least 48 weeks in the last or second last complete contribution year before 
the “relevant date” – i.e. any date after the person became permanently incapable of work 
(the “Contribution Condition”). 

 
The definition of “permanently incapable of work” is set out in the Regulations (reg. 76). To be 
“permanently incapable of work” a person must be able to provide evidence that they:  
 

a) have been Incapable of work for a period of one year and are likely to continue to be 
incapable of work for at least a further year; or 

 
b) are likely to be incapable of work for life. 

 
The decision as to whether a person is “permanently incapable of work” is made by a Deciding 
Officer in the Department for Social Protection (the “DSP”).  
 
A person may be disqualified from receiving an invalidity pension on a number of grounds specified 
in both the Act (s. 118(3)) and the Regulations (reg. 78), including:  

a) failure to comply with instructions from, or receive treatments recommended by, medical 
practitioners;  

b) failure to attend any medical examinations required by the DSP; or  
c) failure to respond to any reasonable enquiries from an officer of the DSP regarding their 

claim for an invalidity pension. 
 
“Part 2- Chapter 8 (Sections 40 to 46) of the 2005 Act and at Part 2- Chapter 1 (Articles 20 to 28) of 
the 2007 Regulations. Section 40 (3) (a) of the 2005 Act provides that, for the purposes of any 
provision of this Act relating to illness, a day shall not be treated as a day of incapacity for work 
unless on that day the person is incapable of work.” (Case 2020/13) 
 
 

Key grounds of appeals by appellants:  

The two key grounds for appeal were: 



 
a) applicants challenging the finding of the Deciding Officer that they are not permanently 

incapable of work, often by providing additional medical evidence; 
 

b) applicants challenging the finding of the Deciding Officer that they have not made sufficient 
PRSI contributions to meet the Contribution Condition. 

 

For appeals turning on being “permanently incapable of work”: 

 

• immediately before the date of claim for the said pension  -  see Case 2016/13, Case 2017/14. 
Case 2018/08, Case 2018/10, Case 2019/10, Case 2019/318/68); 
 

• at the time of making a claim the person -  see Case 2016/12, Case 2017/15, Case 2018/09, 
Case 2019/08, Case 2019/09, Case 2020/10, Case 2020/11, Case 2020/12); 
 

• continuously - see Case 2016/12, Case 2016/13, Case 2017/14,Case 2017/15, Case 2018/08, 
Case 2018/09, Case 2018/10, Case 2019/08, 2019/09, Case 2019/10, Case 2019/13, Case 
2019/318/68, Case 2020/10, Case 2020/11, Case 2020/12;  
 

• incapable of work for a period of one year and likely to continue – see Case 2018/08, Case 
2019/10,  and Case 2019/318/68. 

  
 

Observations on appeal outcomes:  

The majority of appeals have related to cases where applications have been disallowed on the basis 
of a failure to meet the Medical Condition. As would be expected, medical evidence is crucial in these 
appeals. A statement from a GP or other medical professional that the applicant is likely to be 
incapable of work for one year (or indefinitely, in cases where the applicant has been incapable of 
work for less than one year) is often highly persuasive. In cases of unclear or conflicting medical 
opinions, evidence from oral hearings is often considered significant. 
 
Applicants who are applying for an invalidity pension following the expiry of their Illness Benefit after 
two years of payment will have already satisfied the requirement of being incapable of work for more 
than one year so only need to satisfy the lower bar of proving that they are likely to be incapable of 
working for a further year. Applicants who have only needed to prove that they are likely to be 
incapable of work for the next year have generally been more successful than those who have needed 
to prove that they are likely to be incapable of work for life.  
 
Where an applicant is no longer capable of doing a certain type of work (e.g. manual work) but is 
capable of doing other types of work (e.g. “lighter” non-manual work), they are unlikely to be 
considered permanently incapable of working.  
 
An exception may be seen in Case 2019/13 where, The Appeals Officer took into consideration the 
appellant’s work experience for their qualifications for them being permanently incapable of working, 
before ruling in the appellant’s favour.  
 
There have been a much smaller number of appeals in cases where the applicant’s application was 
disallowed on the basis of a failure to meet the Contribution Condition. Where an appeal is made on 
these grounds, the applicant is expected to produce evidence that the DSP’s records in respect of 



contributions are inaccurate or incomplete. The successful appeal in Case 2018/11 suggests that 
Appeals Officers are  willing to interpret the “relevant date” for the purposes of the Contribution 
Condition as being any date after the applicant becomes permanently incapable of work. Applicants 
should therefore seek to identify the “relevant date” that is most favourable for their claim. 
 
Only one section 318 review in relation to invalidity pensions has been noted in the SWAO annual 
reports. In Case 2019/318/68, the Chief Appeals Officer ruled that a farmer who could no longer work 
as a farm “employee” (i.e. performing jobs on the farm himself) but could continue to work as a farm 
“employer” (i.e. managing the farm and arranging for jobs to be performed by others) was not 
permanently incapable of work. The term “permanently incapable of work” is a neutral one which 
does not make a distinction between working as an employer or an employee. 
   
   
  

Relevant Case Studies of the SWAO Annual Reports 2009-2020  

  

A.  2009    

1.  2009/06 Invalidity Pension 

– Summary Decision  

Question at issue: Backdating  

B - G. 2010 - 2015    
N/A   

H.  2016   

1.  2016/12 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 

2.   2016/13 Invalidity Pension 

- Oral Hearing 

Question at issue: Eligibility (medical) 

I.    2017 
 

1. 2017/13 Invalidity Pension 

- Summary Decision  

Question at issue: Eligibility (contributions)   

2. 2017/14 Invalidity Pension 

- Oral Hearing   

 Question at issue: Eligibility (medical) 

3. 2017/15 Invalidity Pension 

- Oral Hearing   

 Question at issue: Eligibility (medical) 

J.  2018  

1. 2018/08 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 

2. 2018/09 Invalidity Pension 

- Summary Decision 

Question at issue: Eligibility (medical) 

3. 2018/10 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 

4. 2018/11: Invalidity Pension 

- Summary Decision  

Question at issue: Eligibility (contributions) 

K. 2019  

1. 2019/08 Invalidity Pension 

- Summary Decision 

Question at issue: Eligibility (medical) 

2. 2019/09 Invalidity Pension 

- Summary Decision  

Question at issue: Eligibility (medical) 

3. 2019/10 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 



4. 2019/11 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 

5. 2019/12 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 

6. 2019/13 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 

7. 2019/318/68 Invalidity 

Pension  

Question at issue: Eligibility while self-employed as a 

farmer  

L. 2020  

1. 2020/10 Invalidity 

Pension- Summary 

Decision  

Question at issue: Eligibility (medical) 

2. 2020/11 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 

3. 2020/12 Invalidity Pension 

- Oral Hearing  

Question at issue: Eligibility (medical) 

4. 2020/13 Illness Benefit -

Summary Decision  

Question at issue: Eligibility (medical) 

5. 2020/14 Illness Benefit -

Oral Hearing  

Question at issue: Eligibility (medical) 

  

  

 

 

 

A. 2009 

 

1. 2009/06 Invalidity Pension – Summary Decision 

 

Question at issue: Whether a late claim may be backdated on the basis of information 

given to the appellant.  

 

Background: The appellant was awarded an Invalidity Pension from the date she 

applied in November 2006. Subsequently, she sought to have the claim backdated to 

August 2002 as she had been in receipt of Illness Benefit at that time and considered 

that she had been misinformed by the Department regarding her options. In November 

2002, following a review of her Illness Benefit claim, the appellant was found to be 

capable of work and payment of Illness Benefit ceased. She appealed this decision 

and was informed by the Deciding Officer that she could make a claim for 

Jobseeker’s Benefit while her appeal was being processed. In the event, she won her 

appeal and payment of Illness Benefit was restored. In relation to the decision to 

refuse her request for backdating the claim for Invalidity Pension, the appellant 

argued that the Deciding Officer’s advice was misleading in that it led her to conclude 

that she could not claim Invalidity Pension at that time. Having identified no dispute 

as to the facts of the case, the Appeals Officer determined the appeal on a summary 

basis.  

 

Consideration of the Appeals Officer: The Appeals Officer noted the appellant’s 

contention that the advice given to her was misleading and that she should have been 



advised to apply for Invalidity Pension. He noted also the Deciding Officer’s 

statement that it is standard practice to inform persons found capable of work to claim 

Jobseeker’s Benefit and that it would be inappropriate in such circumstances to advise 

someone to claim Invalidity Pension. The Appeals Officer concluded that the advice 

given to the appellant was not such as to mislead or prejudice her in any way and that 

it was reasonable advice in the circumstances. He accepted that it would be 

inappropriate to advise a person who has been assessed as being capable of work to 

claim a pension which requires that person to be incapable of work. He noted also that 

it was open to the appellant to claim Invalidity Pension when payment of Illness 

Benefit was restored in 2003 or at any intervening stage before the claim of 

November 2006.  

 

Outcome: Appeal disallowed 

 

 

B. 2010 – N/A 

 

C. 2011 – N/A 

 

D. 2012 – N/A 

 

E. 2013 – N/A 

 

F. 2014 - N/A 

 

G. 2015 - N/A  

 

H. 2016 

 

1. 2016/12 Invalidity Pension - Oral Hearing 

 

Question at issue: Eligibility (medical)  

Background: The appellant, in his early 50s, had been diagnosed with diabetes 

mellitus, diabetic neuropathy (peripheral neuropathy) and retinopathy, vascular 

disease and obstructive sleep apnoea. In completing the medical report which forms 

part of the Invalidity Pension claim form, his G.P. stated that his certified incapacity 

was expected to preclude the appellant from returning to work indefinitely. In 

completing the ability/disability profile, his G.P. assessed his condition as affecting to 

a moderate to severe degree his ability to lift/carry, and to a moderate degree in terms 

of walking, sitting, bending, kneeling and vision, while other categories were assessed 

as normal.  

His claim was disallowed on grounds that he was not deemed to be permanently 

incapable of work. In a letter in support of his appeal, the appellant’s G.P. made 

reference to multiple medical issues which are life-long and would require 

management and treatment indefinitely. He outlined details of multiple drug therapies 



which had been prescribed for the appellant, as well as details of the Consultants he 

was attending.  

Oral hearing: The appellant, accompanied by his wife, submitted additional medical 

evidence in the form of letters from a consultant respiratory physician, confirming a 

diagnosis of severe sleep apnoea and advising that he had commenced continuous 

positive airway pressure (CPAP) therapy, and a list of the prescribed medication 

associated with each of the conditions diagnosed.  

In support of his appeal, the appellant made the following points. His work history 

was mainly in construction, following which he had completed a Community 

Employment (CE) scheme. He reported that his blood sugar levels remained 

persistently high and this unstable diabetic condition had led to significant other 

health issues for which he was also receiving treatment. This includes attending the 

diabetic, podiatry and cardiology clinics at his local hospital, as well as attending an 

ophthalmic consultant. He advised that he was undergoing tests in connection with the 

diagnosis of sleep apnoea and reported that he falls to sleep four or five times every 

day and feels exhausted all the time. He advised that he no longer walks anywhere 

due to the pain in his feet and dizziness associated with high blood pressure, and said 

that he is unable to help with housework or cooking at home because of his health 

issues.  

Consideration: The Appeals Officer referred to the governing legislation, which 

provides that entitlement to Invalidity Pension is subject to a person being 

permanently incapable of work. He noted that this condition is satisfied where, at the 

time of making a claim, a person has been continuously incapable of work for:  

• twelve months – and is likely to remain incapable of work for a further twelve 

months, or  

• less than twelve months – and is likely to be incapable of work for life.  

The Appeals Officer noted that by virtue of his certification for purposes of 

entitlement to Illness Benefit, the appellant had already established that he had been 

incapable of work for more than one year prior to making a claim for Invalidity 

Pension. Accordingly, the question to be determined was whether he was likely to 

remain incapable of work for twelve months beyond the date of his claim for 

Invalidity Pension. In this context, he noted that his diabetes remained unstable and 

had led to the development of neuropathy and retinopathy and that he had also been 

diagnosed with sleep apnoea. He was satisfied that the appellant would continue to 

need acute treatment of and support in the management of all of these conditions 

beyond the relevant date and that the combined impacts of these conditions on his 

daily living abilities were such as to render him incapable of work beyond this 

timeframe.  

Outcome: Appeal allowed.  

2. 2016/13 Invalidity Pension - Oral Hearing 

 

Question at issue: Eligibility (medical)  



Background: The appellant, in his early 40s, had been employed as a stonemason 

and sustained injury arising from an occupational accident in 2013. He was awarded 

Injury Benefit initially and then received Illness Benefit until his entitlement under the 

scheme (payment for two years) ceased. Subsequently, he had been in receipt of a 

basic income payment under the Supplementary Welfare Allowance scheme until he 

received a compensation award in the order of €150,000 and was held to have means 

in excess of the statutory limit and that claim was terminated. He made a claim for 

Invalidity Pension which was rejected on grounds that he was not permanently 

incapable of work, as provided for in in Article 76(1)(a) of the Social Welfare 

(Consolidated Claims, Payments and Control) Regulations 2007 (S.I. No. 142 of 

2007). In his appeal, he submitted that he was able to do only light work, on medical 

advice, and stated that his employer would not accommodate his request in this 

regard.  

Oral hearing: The appellant reported the manner in which he had sustained his neck 

injury, lifting granite in the course of his work. He said that it was a small business 

and no cranes or supports were available; employees were required to do heavy 

lifting. He made the point that he cannot return to that type of work following his 

injury. He described the advice he has been given about back and neck care and the 

need to exercise caution in relation to everyday activities and standard types of lifting. 

He advised that he had approached his employer about doing light work, and he spoke 

of his expertise in working with granite and the possibilities for overseeing machines 

that measure/prepare slabs for kitchen worktops. He said that his employer was not 

prepared to retain his services on that basis.  

The appellant advised that he had made a good recovery, notwithstanding the need for 

vigilance in relation to back care. He reported a residual problem with numbness of 

two of his fingers. He advised that he holds a Category B driving licence and that he 

was hoping to become a bus or truck driver and had started studying for the written 

test. He said that he hoped subsequently to start taking driving lessons but expressed 

concern as to the costs involved. He said that SOLAS (An tSeirbhís Oideachais 

Leanúnaigh Agus Scileanna or Further Education and Training Authority) provides 

assistance with the cost of training only where a person is in receipt of a jobseeker’s 

payment.  

The appellant asked if the Appeals Officer could appreciate the problem he faces: in 

employment terms, he is young, he is an expert at work he can no longer do, he 

cannot take on work that might aggravate his injury and he needs to retrain but 

because he is not in receipt of a jobseeker’s payment he will have to fund that training 

himself. He went on to express concern about securing an income in the meantime.  

Consideration: The Appeals Officer acknowledged the dilemma which the appellant 

had outlined, in terms of his age, experience and skill, and the difficulties he faced in 

trying to secure training for new employment as he was not in receipt of Jobseeker’s 

Benefit or Allowance. For purposes of his claim to Invalidity Pension, however, she 

noted that he was required to establish that immediately before the date of claim he 

had been continuously incapable of work for a period of one year and was likely to 

continue to be incapable of work for at least a further year. She noted that in 

completing the ability/disability profile, his G.P. considered that the appellant’s 

condition affected his ability to a mild degree in the areas of reaching, manual 



dexterity and lifting/carrying, and that all other categories were assessed as normal. 

She noted also that the appellant had been attending a consultant neurosurgeon who 

indicated that there had been a good resolution of his symptoms and that he would not 

expect him to be left with any long-term complications as a consequence of the 

accident in 2013. The Appeals Officer considered that the appellant’s account, as 

outlined at oral hearing, was consistent with the medical evidence provided and she 

concluded that it had not been established that he could be deemed to meet the 

definition of ‘permanently incapable of work’, as provided for in the governing 

legislation.  

Outcome: Appeal disallowed.  

 

I. 2017 

 

1. 2017/13 Invalidity Pension - Summary Decision  

 

Question at issue: Eligibility (contributions)  

 

Background: The appellant submitted an application for Invalidity Pension in April 

2017. The application was disallowed by the Department as the appellant did not have 

the required number of contributions to qualify for the scheme. The legislation 

requires that a person must have at least 260 contributions paid at PRSI Class A, E, or 

H rate, since first starting work and have 48 qualifying contributions paid or credited 

in the contribution year prior to the year in which the claim is made. Departmental 

records indicated that the appellant had significantly less than the required number. 

The letter of disallowance advised the appellant that if he believed that the records 

held by the Department were incorrect then he should submit those details and the 

matter would be examined. In his letter of appeal the appellant focused on his medical 

issues. He offered no information on any additional contributions.  

 

Consideration: The Appeals Officer noted that the evidence provided by the 

Department credited the appellant with 219 contributions since he entered into 

insurable employment. The appellant did not offer any evidence or make any claim 

that there may be additional contributions to be considered. On the basis of the 

information available, the Appeals Officer was satisfied that the appellant did not 

have 260 PRSI contributions paid at the appropriate rate since entry into insurable 

employment and so could not qualify for an Invalidity Pension.  

 

Outcome: Appeal disallowed.  

 

2. 2017/14 Invalidity Pension - Oral Hearing  

 

Question at issue: Eligibility (medical) 

 

Background: The appellant, in her early 40s, had been in receipt of Illness Benefit 

until her entitlement under the scheme (payment for two years) ceased. She made a 

claim for Invalidity Pension which was rejected on grounds that she was not 

permanently incapable of work. 



 

Oral Hearing: The appellant reported that her medical conditions were back pain and 

depression/anxiety. Her back pain started during pregnancy. She had an epidural 

during the delivery and since then she has had back trouble. Her depression/anxiety 

started during her pregnancy and did not settle after the birth of her son. She outlined 

her medications and that she had anti-inflammatory injections for back pain between 

2014 and 2016. She sometimes used heat packs and used support belt for her back. 

She had massages and therapies but they were of no help. She had been referred for 

an MRI scan but has not been called for this yet. She has not yet seen an orthopaedic 

specialist. With regard to her depression/anxiety she started taking medication in early 

2015 and has been on this since. The dose was never increased. She was not attending 

any mental health services or counselling. She said that some days she did not go 

outside the front door. She reported that her child kept her going. Her father was 

recently diagnosed with vascular dementia and this did not help her condition. Her 

husband worked and she looked after their child, which she could manage most days. 

With regard to housework she could not do anything that involved bending, lifting or 

pulling. She could not hoover. Her husband did the cooking and shopping. She had 

her own car and could drive but only short distances. The appellant made the point 

that she had been on Illness Benefit and had an appeal with the Social Welfare 

Appeals Office and her appeal was successful. However, she had not received any 

social welfare payments since August 2016 as her benefit exhausted. 

 

Consideration: For purposes of her claim to Invalidity Pension, the Appeals Officer 

noted that the appellant was required to establish that she was permanently incapable 

of work. In accordance with Article 76(1)(a) of the Social Welfare (Consolidated 

Claims, Payments and Control) Regulations 2007 (S.I. No. 142 of 2007), she had to 

demonstrate that immediately before the date of claim she had been continuously 

incapable of work for a period of one year and that she was likely to remain incapable 

of work for at least a further year. As the appellant had already shown that she was 

incapable of work for a year prior to applying for Invalidity Pension (as evidenced by 

payment of Illness Benefit for this period) she needed to be considered incapable of 

work for a further year from the date of claim. The Appeals Officer noted that the 

appellant’s GP completed a medical report in connection with her Invalidity Pension 

application and outlined her condition as chronic back pain which he anticipated 

would preclude her from returning to work for 6-12 months. He indicated that she was 

severely affected in lifting/carrying, moderately affected in 

bending/kneeling/squatting, sitting/rising, standing, climbing stairs/ladders and 

walking and mildly affected in balance/ co-ordination. All other activities were 

indicated as normal. In a further letter, the GP stated that the appellant was on long 

term anti-depressants and long term anti-inflammatory pain killers. Her back 

problems were ongoing and despite extensive physiotherapy, she still had a lot of pain 

and was on a waiting list for an MRI. Having considered both the medical evidence 

and the evidence adduced at oral hearing, with particular reference to the GP’s 

assessment that the appellant’s condition would preclude her from returning to work 

for 6-12 months, the Appeals Officer was not satisfied that it had been established that 

the appellant would remain incapable of work for a further 12 months from the date of 

application for Invalidity Pension. Therefore, she could not be considered 

permanently incapable of work.  

 

Outcome: Appeal disallowed.  



 

3. 2017/15 Invalidity Pension - Oral Hearing  

 

Question at issue: Eligibility (medical)  

 

Background: The appellant, aged 50, applied for Invalidity Pension which was 

refused on the grounds that she was not permanently incapable of work. Her medical 

conditions included rheumatoid arthritis, hypercholesterolemia and depression.  

 

Oral hearing: The appellant explained that in addition to the medical problems listed 

above, she also suffered from liver dysfunction arising from prescribed medications 

for her arthritis. As a result, her GP had to reduce the dosages of essential medication 

for her arthritic symptoms. The appellant reported being in a lot of pain with 

movement in her hands, knees and feet frequently restricted. She also suffers from 

severe anxiety and depression but medical reactions to her arthritis medication restrict 

the pharmacological treatment of her mental health issues. The appellant reported that 

she continued to work for 3 years while very ill before she became so incapacitated 

that she had to stop working. The appellant stated that she would love to work again 

but because of her medical conditions she simply cannot.  

 

Consideration: Article 76(1) of the Social Welfare (Consolidated Claims, Payments 

and Control) Regulations 2007 (S.I. No. 142 of 2007) defines ‘permanently incapable 

of work’ for the purposes of Invalidity Pension. Either, at the time of making a claim, 

a person has been continuously incapable of work for twelve months and is likely to 

remain incapable of work for a further twelve months, or the person has been 

incapable of work for less than twelve months but is likely to remain incapable of 

work for life. From the medical evidence and the evidence adduced at oral hearing, 

the Appeals Officer was satisfied that it had been established that the appellant was 

likely to remain incapable of work for life and therefore met the medical criteria for 

Invalidity Pension.  

 

Outcome: Appeal allowed.  

 

 

J. 2018 

 

1. 2018/08 Invalidity Pension - Oral Hearing  

 

Question at issue: Eligibility (medical)  

 

Background: The appellant, in his late 40s, had a diagnosis of Crohn’s disease, 

neuropathic pain in incision abdominal wound, lumbar and upper back pain, arthritis, 

depression, anxiety, osteopenia and osteoporosis. He applied for Invalidity Pension 

and his claim was disallowed on the grounds that he was not considered permanently 

incapable of work.  

 

Oral hearing: The appellant stated that he was diagnosed with Crohn’s disease in 

1999. He worked until June 2017 when he had to give up as his illnesses had become 

debilitating. He was in receipt of Illness Benefit from June 2017. He subsequently had 

surgery for a hernia. While in hospital, he was attacked and seriously injured and 



required major surgery. At the time of the oral hearing the appellant stated that he had 

several hernias since his last surgery and was due to have his seventh surgery. Due to 

recurring hernias, he stated he could not lift anything anymore. The appellant also 

stated that he was experiencing bowel problems which were causing him serious 

difficulties and he was waiting for test results to see what the prognosis was. He also 

stated that he had a diagnosis of fibromyalgia which was causing pain in all his joints. 

He had scoliosis, osteoarthritis and osteopenia. He also stated that he was nearly 

incontinent and could not socialise anymore. He had developed serious mental health 

issues and was committed to a psychiatric hospital. The appellant stated that his 

illness had taken everything away from him and that he just wanted to take his life.  

 

Consideration: The conditions under which a person shall be regarded for the 

purposes of Section 118 of the Social Welfare Consolidation Act 2005 as being 

permanently incapable of work are set out in Chapter 9 of Part 2 of the Social Welfare 

(Consolidated Claims, Payments and Control) Regulations, 2007 – S.I. No 142 of 

2007. Article 76 of the Regulations sets out the definition of permanently incapable of 

work as follows:  

 

Definition of permanently incapable of work  

 

“76. (1) Subject to sub-article (2), for the purposes of section 118, a person shall be 

regarded as being permanently incapable of work if immediately before the date of 

claim for the said pension (a) he or she has been continuously incapable of work for a 

period of one year and it is shown to the satisfaction of a deciding officer or an 

appeals officer that the person is likely to continue to be incapable of work for at least 

a further year, or  

 

(b) he or she is incapable of work and evidence is adduced to establish to the 

satisfaction of a deciding officer or an appeals officer that the incapacity for work is 

of such a nature that the likelihood is that the person will be incapable of work for 

life.  

 

The GP’s medical report indicated that the appellant’s ability was affected in the 

following areas; severe in relation to mental health/behaviour and manual dexterity; 

moderate in relation to lifting/carrying bending/kneeling/squatting, sitting/rising, 

standing and climbing stairs and mild in relation to balance/co-ordination and 

walking. The medical report stated that the appellant was attending Neurology, 

Gastroenterology, Dermatology, Rheumatology and Psychiatry Departments. The 

medical report also outlined that the conditions were expected to last indefinitely. 

From the medical evidence and the evidence adduced at oral hearing, the Appeals 

Officer was satisfied that it had been established that the appellant was likely to 

remain incapable of work for life and therefore met the medical criteria for Invalidity 

Pension.  

 

Outcome: Appeal allowed.  

 

2. 2018/09 Invalidity Pension - Summary Decision 

 

Question at issue: Eligibility (medical)  

 



Background: The appellant, in her late 40s had a diagnosis of severe IBS, 

hypertension, renal impairment, gastritis, chronic lower back pain and mild colitis. 

Her application for Invalidity Pension was disallowed by the Department on the 

grounds that she was not considered permanently incapable of work. In her letter of 

appeal the appellant gave details of the impact her diagnosis had on her daily life. She 

stated that she suffered from colitis and IBS. She could not work with this condition 

due to the frequency that she needed to use the toilet. She suffered from back pain and 

she struggled to either stand or sit for long periods. The appellant stated that she 

suffered from insomnia and fatigue as a consequence.  

 

Consideration: Social Welfare legislation provides that entitlement to Invalidity 

Pension is subject to a person being permanently incapable of work. This condition is 

satisfied where, at the time of making a claim, a person has been continuously 

incapable of work for twelve months and is likely to remain incapable of work for a 

further twelve months or less than twelve months and is likely to be incapable of work 

for life. At the time of making her claim for Invalidity Pension, the appellant had been 

in receipt of Illness Benefit until her benefit exhausted in June 2018 and she continued 

to submit medical certificates to the Department. The medical evidence provided by 

her GP stated that she was severely affected by incontinence and that her condition 

was expected to last indefinitely. She was attending the Endoscopy Department in St 

James’s Hospital. The Appeals Officer considered all of the evidence including the 

most recent medical evidence, the application form and the appellant’s letter of 

appeal. The Appeals Officer concluded that the appellant had established that she was 

permanently incapable of work within the meaning of social welfare legislation and 

that she satisfied the conditions for receipt of Invalidity Pension from the date of 

application.  

  

Outcome: Appeal allowed.  

 

3. 2018/10 Invalidity Pension - Oral Hearing  

 

Question under appeal: Eligibility  

 

Background: The appellant’s application for Invalidity Pension was refused on the 

grounds that she was not considered to be permanently incapable of work. The 

appellant was a 56 year old woman who most recently worked as a fitness instructor. 

She had previously worked as a nurse and in customer services. She had been in 

receipt of Illness Benefit which had expired. She was not submitting medical 

certificates to the Department for the purposes of credited contributions. The appellant 

described on her application form and further notes how her various medical 

conditions had evolved and how they affected her: chronic fatigue, voice defect 

affecting communicating with others, memory lapses and sleep disturbances. She was 

diagnosed with MS in 1993 but generally remained in good health since then,  

with occasional MS type symptoms. Following a period travelling in 2015, she 

developed fatigue and then shingles and a persistent cough and breathlessness. She 

returned to work in January 2016 but had to cease work after 2 days. She was referred 

to a respiratory consultant and hospitalised for a period. She had been on a high 

dosage of antibiotics and steroids, and undergone multiple investigations. The cough 

and fatigue persisted. She aimed to return to work in September 2016 but it wasn’t 

possible due to low white blood cell count. She tried to exercise and lose some weight 



but damaged her knee and required steroid injections. She developed a persistent itch 

and irregular bruising. Her sleep was disturbed. The problem with her foot was 

identified as erythema nodosum [inflammatory condition characterised by 

inflammation of the fat cells under the skin]. She also had continued low white blood 

cell count but no reason had so far been identified.  

 

Consideration: For the purposes of her claim for Invalidity Pension, the Appeals 

Officer noted that the appellant was required to establish that she had been 

permanently incapable of work. In accordance with Article 76 of the Social Welfare 

(Consolidated Claims, Payments and Control) Regulations, 2007 (S.I. No. 142 of 

2007) the appellant had to demonstrate that immediately before the date of claim she 

had been continuously incapable of work for a period of a year and that she was likely 

to remain incapable for at least a further year. As the appellant had already shown that 

she was incapable of work for a year prior to applying for Invalidity Pension (as 

evidenced by payment of Illness Benefit until it expired), she needed to be considered 

incapable of work for a further year from the date of claim, which in this case was 

until at least December 2018. The Appeals Officer took into account the medical 

evidence on file as well as the detailed written and oral evidence provided by the 

appellant in relation to her multiple medical conditions. The Appeals Officer noted 

the wide range of specialists the appellant was attending and that she was awaiting 

further review by a neurologist. The Appeals Officer was satisfied that the appellant 

would remain incapable of all work until at least December 2018.  

 

Outcome: Appeal allowed.  

 

4. 2018/11: Invalidity Pension - Summary Decision  

 

Question at issue: Eligibility (Contributions)  

 

Background: The appellant applied for Invalidity Pension in 2017. The appellant was 

living in Poland and the application was made through the Polish authorities. He was 

disallowed on the grounds that he had not made sufficient qualifying contributions in 

the relevant year, identified as 2016 by the Department. The Department stated that 

the appellant required 48 paid or credited contributions in the last contribution year 

before the date of claim, but he only had a total of 43 contributions based on a 

combination of his Irish and EU record in 2016. In appealing the decision, the 

appellant stated that he did not know why 2016 was looked at; he stated that he ‘lost 

his insurance’ in Ireland in January 2014. He had an accident at work in October 2012 

and went on sick leave and received Illness Benefit. He returned to Poland in 

December 2013 and continued to receive Illness Benefit until January 2014. He stated 

that he had not received P45s from all his employers, suggesting that his contribution 

record was incomplete. The Department reviewed the decision but it remained 

unchanged.  

 

Consideration: The Department stated in its decision that the PRSI contribution 

conditions for Invalidity Pension require that a claimant must have at least 48 

qualifying contributions paid or credited in the tax year prior to the year in which the 

claim is made. The appellant made his claim in Poland in November 2017 and the 

Department therefore stated that 2016 was the relevant complete contribution year. As 

the appellant only had 43 qualifying contributions that year, the Department 



concluded that he did not meet the PRSI contribution condition for Invalidity Pension 

as set out in Section 119 (1)(b) of the Act. The Appeals Officer could not identify any 

legislative provision that had prescribed a ‘lesser period’ as mentioned in Section 

119(2)(b) and therefore interpreted the “relevant date” as being defined in Section 

119(2)(a) i.e. any date after the completion of one year of continuous incapacity for 

work. From the information available to the Appeals Officer, the appellant had been 

incapable of work since October 2012. The Appeals Officer concluded that any date 

after the completion of one year of continuous incapacity for work could therefore be 

October 2013. If the “relevant date” in this case was October 2013, the last complete 

contribution year before that date was 2012. In 2012, the appellant had 43 paid 

contributions and 7 credited contributions, 50 altogether, and therefore, in the absence 

of any evidence that his incapacity for work had not been continuous, the appellant 

did meet the PRSI contribution conditions for Invalidity Pension.  

 

Outcome: Appeal allowed.  

 

 

K. 2019 

 

1. 2019/08 Invalidity Pension - Summary Decision 

 

Question at Issue: Eligibility (Medical) 

 

Background: The appellant, in her 40’s, applied for Invalidity Pension in 2018. The 

application was disallowed on the grounds that she was not permanently incapable of 

work. In this case, the appellant was required to show that she was incapable of work 

for at least a year from the date of her application. As per the medical report on file, 

the appellant was diagnosed with depression and anxiety which were deemed to 

severely affect her in terms of her mental health/behaviour. In support of her appeal, 

the appellant submitted additional medical evidence from her GP, where it was stated 

that the appellant had been unfit for work for many years with severe depression and 

anxiety. The GP certified that the appellant was not fit for work and was likely to be 

incapable for at least another year. 

 

Consideration: Section 118 of the 2005 Act and article 76 of S.I. No. 142 of 2007 

provide that entitlement to Invalidity Pension is subject to a person being permanently 

incapable of work. This condition is satisfied where, at the time of making a claim, a 

person has been continuously incapable of work for twelve months and is likely to 

remain incapable of work for a further twelve months, or it is established that the 

incapacity is of such a nature that the person is likely to be incapable of work for life. 

 

The appellant, in this case, was required to show that she was likely to remain 

incapable of work for a further twelve months from the date of her application for 

Invalidity Pension. 

 

The Appeals Officer examined the available evidence before him and also took due 

consideration of the additional medical evidence from the appellant’s GP where it was 

stated that the appellant had been unfit for work since 2015 with severe depression 

and anxiety. It was stated by the GP that he felt the appellant was not fit for work and 

likely to be incapable of work for at least another year. 



 

Based on the available medical evidence from the appellant’s GP confirming the 

severity of her diagnosis and in the absence of evidence to the contrary, the Appeals 

Officer concluded that the appellant may be deemed to be permanently incapable of 

work for the purposes of qualifying for Invalidity Pension. 

 

Outcome: Appeal allowed. 

 

2. 2019/09 Invalidity Pension - Summary Decision  

 

Question at issue: Eligibility (medical)  

 

Background: The appellant applied for Invalidity Pension in July 2018. Medical 

evidence from the appellant’s GP stated that he suffered from bilateral carpel tunnel, 

arthritis and depression and that his condition would preclude him from returning to 

work for 12 to 18 months. The GP report deemed the appellant to be severely affected 

in reaching, manual dexterity, lifting/carrying, bending/kneeling/squatting, 

sitting/rising and climbing stairs/ ladders, moderately affected in mental 

health/behaviour, standing and walking and mildly affected in learning/intelligence.  

Further medical evidence from the appellant’s GP stated that the appellant had severe 

carpal tunnel syndrome affecting both hands and that he had been on a waiting list for 

over a year for surgery to treat this condition. The medical evidence also stated that 

the appellant was struggling with depression and was attending local psychiatry 

services.  

 

Consideration: Social Welfare legislation provides that entitlement to Invalidity 

Pension is subject to a person being permanently incapable of work. This condition is 

satisfied where, at the time of making a claim –  

• a person has been continuously incapable of work for 12 months and is likely to 

remain incapable of work for a further twelve months, or  

• it is established that the incapacity is of such a nature that the person is likely to be 

incapable of work for life.  

Having considered all of the evidence the Appeals Officer noted that at the time of 

making the claim the appellant had not been incapable of work for 12 months and 

therefore in order to qualify for Invalidity Pension he needed to meet the condition of 

being likely to be incapable of work for life. The Appeals Officer concluded that 

while the appellant met the condition of being incapable of work, the evidence did not 

establish that the appellant was likely to be incapable of work for life.  

 

Outcome: Appeal disallowed  

 

 

3. 2019/10 Invalidity Pension - Oral Hearing  

 

Question at issue: Eligibility (Medical)  

 

Background: The appellant was diagnosed with motor and sensory conversion 

syndrome, depression and anxiety following an accident at work. She was attending 

neuropsychology, neurology and physiotherapy. She applied for Invalidity Pension in 



2018 and was refused on the grounds that she was not considered permanently 

incapable of work.  

 

Oral Hearing: The appellant was in receipt of Illness Benefit from 2016 until the 

payment exhausted in 2018 and she continued to submit medical certificates to the 

Department certifying that she was unfit for work. She had not been able to work 

since her accident. 

 

She had constant movement in her body, her face drooped on one side and she could 

drop things because of the numbness in her hands. She was depressed and suffered 

from constant shaking which caused poor balance and co-ordination. She also found it 

difficult to talk as the injury caused her to stammer. She continued to attend 

neurology, do physiotherapy exercises at home and tried to meditate to help her relax 

and sleep. She also has had some memory issues and had to focus to remember what 

she was doing. Her husband and mother helped around the house. The appellant gave 

permission to note in the Appeals Officer’s report that she was visibly shaking and 

having difficulty with her co-ordination, concentration and speech throughout the 

hearing.  

 

Consideration: The legislation governing Invalidity Pension is set out in Section 118 

of the 2005 Act. The definition of permanently incapable of work for the purposes of 

that section is set out in Article 76 of the Social Welfare (Consolidated Claims, 

Payments and Control) Regulations 2007 (S.I. No 142 of 2007) which provides:  

 

“a person shall be regarded as being permanently incapable of work if immediately 

before the date of claim for the said pension  

 

(a) he or she has been continuously incapable of work for a period of one year and it 

is shown to the satisfaction of a deciding officer or an appeals officer that the 

person is likely to continue to be incapable of work for at least a further year, or  

 

(b) he or she is incapable of work and evidence is adduced to establish to the 

satisfaction of a deciding officer or an appeals officer that the incapacity for work is 

of such a nature that the likelihood is that the person will be incapable of work for 

life.  

 

From the medical evidence provided and the evidence adduced at the oral hearing, the 

Appeals Officer was satisfied that the appellant had been continuously incapable of 

work for a year prior to her claim for invalidity Pension in 2018 and that it had been 

established that she was likely to continue to be incapable of work for at least a 

further year until 2019 and therefore met the medical criteria for Invalidity Pension.  

 

Outcome: Appeal allowed.  

 

4. 2019/11 Invalidity Pension - Oral Hearing  

 

Question at issue: Eligibility (Medical)  

 

Background: The appellant, in her early 40’s, applied for Invalidity Pension in 

January 2019 and was disallowed on the grounds that she was not considered to be 



permanently incapable of work. The medical evidence showed that the appellant 

suffered from anxiety disorder. The appellant had been in receipt of Illness Benefit 

from July 2017 to June 2019 and attended an in-person medical assessment with a 

Medical Assessor of the Department in May 2019. In the Medical Assessor’s opinion 

the appellant’s mental health was normal to mildly affected by her condition.  

 

The GP’s medical report stated that the appellant’s condition resulted from a 

workplace incident and that her mental health was moderately affected by her 

condition. The report outlined that the appellant was on medication for her condition 

and had attended a psychiatrist in 2018.  

 

Consideration: The appellant in this case was required to show that she was likely to 

be incapable of work for at least a further year from that date of her application for 

Invalidity Pension in January 2019. The Appeals Officer noted the appellant’s account 

of her symptoms of anxiety disorder and how she spent a lot of time in bed during the 

day. In a report dated June 2019 the appellant’s GP stated that her mental health was 

moderately affected and that her condition was likely to last for 3 to 6 months. The 

Appeals Officer also noted that following the in-person assessment the Medical 

Assessor was of the opinion that the appellant’s mental health was normal to mildly 

affected.  

 

The Appeals Officer concluded that while the appellant’s mental health may continue 

to be adversely affected it had not been established that she was likely to be incapable 

of work for at least a further year.  

 

Outcome: Appeal disallowed  

 

5. 2019/12 Invalidity Pension - Oral Hearing  

 

Question at issue: Eligibility (Medical)  

 

Background: The appellant, in his early 50’s, applied for Invalidity Pension in 

August 2018 in respect of a certified incapacity relating to a diagnosis of breast 

cancer. His claim was disallowed on the grounds that he was not considered 

permanently incapable of work.  

 

Oral hearing: The appellant was a self-employed tyre fitter. The medical evidence 

showed that in early in 2018 he was diagnosed with cancer and began chemotherapy 

before having a mastectomy and removal of lymph nodes in November 2018.  

As a result of the operation he had lost 75% of the power in his left arm and had been 

receiving radium therapy and Herceptin injections. The appellant last worked in 

February 2018 and at the time of the hearing the appellant was concerned that a 

second lump which had developed may have been cancerous.  

 

Consideration: The GP’s medical report indicated that the appellant’s ability was 

affected in the following areas: moderate in relation to reaching, lifting/carrying and 

climbing stairs. The medical report stated that the appellant was being treated for 

cancer and outlined that his conditions were expected to last indefinitely. From the 

medical evidence and the evidence adduced at oral hearing the Appeals Officer was 



satisfied that the appellant was likely to remain incapable of work for life and 

therefore met the medical criteria for Invalidity Pension.  

 

Outcome: Appeal allowed.  

 

6. 2019/13 Invalidity Pension - Oral Hearing  

 

Question under appeal: Eligibility (Medical)  

 

Background: The appellant, in her mid-30’s, applied for Invalidity Pension in 

October 2018 and the claim was disallowed in February 2019 as the Department 

determined that the appellant was not permanently incapable of work. A medical 

report dated September 2018 stated that the appellant was diagnosed with anxiety, 

vertigo and endometriosis. The appellant’s GP indicated in the report that at that date 

the medical condition would continue for more than a year however indicators on the 

appellant’s ability/disability profile were not completed.  

 

Consideration: The question to be examined was whether the appellant could be 

regarded as being permanently incapable of work by reason of having been 

continuously incapable of work for the year immediately preceding her claim and that 

the medical evidence presented showed that she was likely to remain incapable of 

work for a further year.  

 

An Illness Benefit claim from February 2017 addressed the first part of the question 

as medical certificates were being submitted and accepted by the Department. The 

second element that had to be considered was whether the condition was likely to 

continue for a further year. The Appeals Officer noted that in a Work Capacity 

Review carried out by a doctor nominated by the Department, it was indicated that all 

areas were on the range between normal and mildly affected. It was also noted that the 

greater part of a year had already elapsed since the date of application. A GP letter 

dated February, 2019 stated that the appellant was unfit for work because of physical 

and psychological symptoms. At the Oral Hearing, the appellant detailed how 

endometriosis continued to affect her ability to sustain employment despite her best 

repeated efforts.  

 

In consideration of all of the evidence and notwithstanding the conflicting medical 

reports, having regard to the appellant’s age and employment experience and to what 

was stated and observed at oral hearing, the Appeals Officer was satisfied that the 

appellant was permanently incapable of work as defined within the governing 

legislation.  

 

Outcome: Appeal allowed.  

 

7. 2019/318/68 Invalidity Pension  

 

Question at issue: Eligibility while self-employed as a farmer  

  

Grounds for Review: The appellant in his request for a review of the Appeals 

Officer’s decision set out a number of grounds in support of the contention that the 

Appeals Officer erred in fact and law in disallowing his appeal. Many of these 



grounds were procedural issues in relation to the processing of the application within 

the Department and did not come within the remit of the appeal process. The central 

issue was whether the appellant was permanently incapable of work while working on 

his farm. It was submitted that an error of fact had occurred in that the appellant as a 

self-employed person played two roles: that of employer and employee. It was stated 

that as an employee the appellant had been declared unfit for work by his GP and that 

as an employer he was responsible for the work to be done on the farm which he 

ensured by engaging others to perform on his behalf. It was submitted that the 

decision to refuse the application for Invalidity Pension was based on a technicality in 

that on paper the appellant was registered as a self-employed person but did not in 

fact engage in any work activities on the farm.  

 

Background: The person concerned applied for Invalidity Pension which was 

disallowed by a Deciding Officer of the Department on the basis that the appellant 

could not be considered to be permanently incapable of work as he was working as a 

farmer.  

 

An Appeals Officer disallowed the appeal on the same grounds. On receipt of further 

correspondence including medical evidence the Appeals Officer who determined the 

appeal reviewed the decision under Section 317 of the 2005 Act but did not consider 

that the correspondence contained new facts or evidence that rendered her decision 

incorrect and in those circumstances the Appeals Officer declined to revise her 

decision.  

 

Review: Insofar as the substantive issue was concerned I outlined that the legislation 

provides that a person is entitled to Invalidity Pension where he or she is permanently 

incapable of work and satisfies the conditions as to contributions. It was the first of 

these tests that was before the Appeals Officer. The conditions under which a person 

shall be regarded as being permanently incapable of work are set out in Chapter 9 of 

Part 2 of the Social Welfare (Consolidated Claims, Payments and Control) 

Regulations, 2007 – S.I. No 142 of 2007. Article 76 of the Regulations sets out the 

definition of permanently incapable of work as follows:  

 

Definition of permanently incapable of work  

 

“76. (1) Subject to sub-article (2), for the purposes of section 118, a person shall be 

regarded as being permanently incapable of work if immediately before the date of 

claim for the said pension  

 

(a) he or she has been continuously incapable of work for a period of one year and it 

is shown to the satisfaction of a deciding officer or an appeals officer that the person 

is likely to continue to be incapable of work for at least a further year, or  

 

(b) he or she is incapable of work and evidence is adduced to establish to the 

satisfaction of a deciding officer or an appeals officer that the incapacity for work is 

of such a nature that the likelihood is that the person will be incapable of work for 

life.  

 



(2) Sub-article (1) shall not apply where it is subsequently shown to the satisfaction of 

a deciding officer or an appeals officer that the person is no longer likely to continue 

to be incapable of work for at least a further year or for life, as the case may be.”  

 

I formed the view that the definition of being permanently incapable of work does not 

draw any distinction between a person being an employer or an employee or having a 

dual role. The definition is neutral in this respect and is framed in terms of a person 

being incapable of work and this was the central question before the Appeals Officer. 

I found no evidence that the Appeals Officer gave undue weight to any aspect of the 

Social Welfare Inspector’s Report which informed the decision of the Deciding 

Officer and it was evident from the Appeals Officer’s decision and the evaluation of 

the evidence that she considered all of the evidence on the appellant’s file and that 

adduced at the oral hearing itself.  

 

While the Appeals Officer recognised/acknowledged that the appellant had multiple 

health issues that were causing him significant difficulty the Appeals Officer was not 

satisfied that the appellant met the criteria to qualify for Invalidity Pension as 

prescribed in legislation. I also formed the view that it was inaccurate to assert that the 

Appeals Officer’s decision to disallow the appeal was based on a technicality.  

 

Outcome: Decision not revised  

 

 

L. 2020 

 

1. 2020/10 Invalidity Pension- Summary Decision  

 

Question at issue: Eligibility (medical)  

 

Background: The appellant’s application for Invalidity Pension made in 2019 was 

refused on the grounds that he was not considered permanently incapable of work. He 

was diagnosed with epilepsy and hypothyroidism, his incapacity for work commenced 

in 2017 and he was deemed to be severely affected in relation to his mental health, 

consciousness/seizures and lifting/carrying abilities. His GP certified that the epilepsy 

was proving difficult to treat, that he struggled with speech, coordination, got 

prolonged severe headaches, had marked insomnia and was unable to work or partake 

in activities. He was under the care of a neurology team. The appellant outlined the 

impact of epilepsy on his home, work and family life and that he was no longer able 

to carry out simple tasks such as bringing his daughter to school due to the risk of 

seizures.  

 

Consideration: Section 118 of the 2005 Act and Article 76 of the 2007 Regulations 

provide that entitlement to Invalidity Pension is subject to a person being permanently 

incapable of work. This condition is satisfied where, at the time of making a claim, a 

person has been continuously incapable of work for twelve months and is likely to 

remain incapable of work for a further twelve months, or it is established that the 

incapacity is of such a nature that the person is likely to be incapable of work for life.  

 



The appellant, in this case, was required to show that he was likely to remain 

incapable of work for a further twelve months from the date of application for 

Invalidity Pension.  

 

The appellant’s condition affected three abilities severely and five moderately and 

was expected to continue indefinitely. His GP had also advised that the epilepsy was 

proving difficult to treat and certified him as unable to work. From the medical 

evidence and the evidence from the appellant of the impact of his condition on his 

daily living, the Appeals Officer was satisfied that the appellant had been 

continuously incapable of work for a year prior to his claim for Invalidity Pension in 

2019 and that it had been established that he was likely to continue to be incapable of 

work for at least a further year. The Appeals Officer concluded therefore that the 

appellant could be considered to be permanently incapable of work for the purposes 

of Invalidity Pension.  

 

Outcome: Appeal allowed  

 

2. 2020/11 Invalidity Pension - Oral Hearing  

 

Question at issue: Eligibility (medical)  

 

Background: The appellant, in her mid-40s, applied for Invalidity Pension in May 

2019. Her application was disallowed on the grounds that she was not considered 

permanently incapable of work. The medical evidence from her GP confirmed that 

she suffered from debilitating back pain, severe sciatica and depression and that it was 

unknown how long these conditions would preclude her from returning to work. The 

medical evidence also deemed her to be severely affected in relation to mental 

health/behaviour, reaching, manual dexterity, lifting/carrying, 

bending/kneeling/squatting, sitting/rising, standing, climbing stairs/ladders and 

walking, moderately affected in relation to balance/co-ordination and mildly affected 

in relation to learning/intelligence, consciousness/seizures and continence.  

 

Additional specialist reports confirmed that an MRI showed protrusions on the 

cervical and lumbar spine and that the appellant experienced no improvement in 

symptoms despite two months of physiotherapy. Confirmation of an appointment with 

a Cognitive Behavioural Therapist was also provided. An Occupational Health report 

confirmed that the appellant could only walk at a very slow pace, could not stand for 

more than 10 minutes and was not capable of simple tasks.  

 

Consideration: The legislation governing Invalidity Pension is set out in Section 118 

of the 2005 Act. The definition of permanently incapable of work for the purposes of 

that section is set out in Article 76 of the 2007 Regulations which provides that the 

condition is satisfied where, at the time of making a claim, a person has been 

continuously incapable of all types of work for:  

• twelve months and is likely to remain incapable of work for a further twelve months, 

or  

• less than twelve months and is likely to be incapable of work for life.  

 

From the medical evidence provided and the additional evidence adduced at the oral 

hearing, the Appeals Officer was satisfied that the appellant’s back and neck pain 



were having a very significant impact on her quality of life and her ability to carry out 

general activities of daily living. He also noted the impact of the back and neck pain 

on her mental health and the services that she was attending in this regard.  

The Appeals Officer concluded that the appellant had been continuously incapable of 

work for a year prior to her claim for Invalidity Pension and that it had been 

established that she was likely to continue to be incapable of work for at least a 

further year and therefore met the medical criteria for Invalidity Pension.  

 

Outcome: Appeal allowed  

 

 

3. 2020/12 Invalidity Pension - Oral Hearing  

 

Question at issue: Eligibility (medical)  

 

Background: The appellant, in his 40s, applied for Invalidity Pension in 2019. He 

was refused on the grounds that he was not considered permanently incapable of 

work. The medical evidence showed a diagnosis of prostate cancer and remedial 

meniscal tear. In a questionnaire completed by appellant he indicated difficulties with 

all activities due to a combination of a knee operation, prostate cancer and depression. 

In his appeal submission the appellant stated that he was unable to work, had mental 

health issues, was awaiting treatment for cancer and his future and outcome was 

unclear.  

 

Oral Hearing: The evidence adduced at oral hearing was that the appellant was in 

recovery from knee and prostate cancer surgery. He was engaging with mental health 

services and was on medication. He was able to drive, walk, do some exercise and 

stated he may be capable of going back to work in the future.  

 

Consideration: Section 118 of the 2005 Act provides that entitlement to Invalidity 

Pension is subject to a person being permanently incapable of work. Article 76 of the 

2007 Regulations provides that the condition is satisfied where, at the time of making 

a claim, a person has been continuously incapable of all types of work for:  

• twelve months and is likely to remain incapable of work for a further twelve months, 

or  

• less than twelve months and is likely to be incapable of work for life.  

 

From the evidence provided the Appeals Officer noted that as the appellant had 

worked up to five months prior to his application, the question at issue was whether 

the appellant could be considered to be permanently incapable of work as defined in 

the legislation, in this case likely to be incapable of work for life. The Appeals Officer 

also noted the evidence presented at oral hearing included that the appellant was in 

recovery and may be capable of going back to work in the future.  

 

The Appeals Officer concluded that the appellant had not established that he was 

permanently incapable of all types of work for life and therefore did not satisfy the 

conditions for the receipt of Invalidity Pension.  

 

Outcome: Appeal disallowed  

 



4. 2020/13 Illness Benefit - Summary Decision  

 

Question at Issue: Eligibility (medical)  

 

Background: The appellant was in receipt of Illness Benefit from June 2018. He 

underwent a medical review assessment in the Department in September 2019. The 

Medical Assessor formed the opinion that the appellant was capable of light work 

with some restrictions. The appellant provided additional medical evidence to support 

his contention that he remained incapable of work. This additional medical evidence 

was reviewed by a Medical Assessor in January 2020, who formed the opinion that 

the appellant was capable of ‘other’ types of work.  

 

The available medical evidence was that MRI scans of the appellant’s lumbar spine 

showed L5-S1 discopathy with nerve root pressure. The appellant had undergone 

recurrent rehabilitation treatment. A medical certificate dated February 2020 

confirmed that he continued to attend rehabilitation and that on a visit for 

rehabilitation in February 2020 ultrasound and cryotherapy for analgesic and anti-

inflammatory effects were performed. Other rehabilitation provided included spine 

massage, TENS currents, magnetotherapy and individual exercises to reduce the pain 

associated with discopathy of his lumbar spine. The appellant was also diagnosed 

with symptoms of adjustment disorder for which he was prescribed medication.  

 

There were differences in the expressed medical opinions as to the extent to which the 

appellant’s conditions continued to impact his work capacity. Both medical opinions 

outlined that the appellant remained incapable of returning to his usual type of work 

in construction. The disparity was as to whether the appellant was or was not capable 

of light work or ‘other’ work, from February 2020.  

 

Consideration: The legislative provisions relating to Illness Benefit are set out at Part 

2- Chapter 8 (Sections 40 to 46) of the 2005 Act and at Part 2- Chapter 1 (Articles 20 

to 28) of the 2007 Regulations. Section 40 (3) (a) of the 2005 Act provides that, for 

the purposes of any provision of this Act relating to illness, a day shall not be treated 

as a day of incapacity for work unless on that day the person is incapable of work.  

 

The Appeals Officer concluded that as the evidence was that the appellant had 

commenced treatment for mental health issues, in addition to being treated for 

physical health issues, and also, as the evidence was that he continued to receive 

rehabilitative treatment on his back, he was not, due to the combination of physical 

and mental health issues, currently, well enough to return to any work environment. 

The evidence was that treatment for the appellant’s adjustment disorder combined 

with rehabilitation treatment for his discopathy condition may bring about sufficient 

improvement, in the short to medium term, to allow him to return to work of a type 

that did not place high physical demands on his body. However, the Appeals Officer 

was satisfied, from the available evidence, that the impact of the appellant’s combined 

medical conditions continued to render him incapable of work at that time.  

 

Outcome: Appeal allowed  

 

 

5. 2020/14 Illness Benefit - Oral Hearing  



 

Question under appeal: Eligibility (medical)  

 

Background: The appellant was in receipt of Illness Benefit from July 2018 with 

diagnoses of hypertension, sciatica and anxiety disorder associated with heavy alcohol 

use and obesity. He attended an in-person assessment with a Medical Assessor from 

the Department in September 2019 and was found not to be incapable of work.  

 

The opinion of the Medical Assessor was that the appellant was capable of light to 

moderate work. The report of the Medical Assessor indicated that the appellant had 

been in employment between 2001 and 2018. The report explained that the 

appellant’s blood pressure was stable and controlled while on medication. The sciatica 

was no longer present unless he over-exerted himself. The Medical Assessor reported 

that the appellant was not on any medication for anxiety or attending any counselling.  

 

Oral Hearing: The appellant submitted that the problem with his sciatica started in 

2009. He said he had attended physiotherapy for this complaint but had stopped 

previous to his claim. He indicated to the Appeals Officer that he helped his brother in 

law move some furniture in December 2019 and as a result tweaked his back again. 

He stated that he could manage to cut the lawn and attend to his garden so long as he 

did not have to bend down. He reported that he enjoyed walking for up to 45 minutes 

three to four times a week. He could drive but said he had not driven for a while. He 

cooked for himself. The appellant informed the Appeals Officer that he had no 

scheduled medical appointments.  

 

Consideration: For Illness Benefit purposes, ‘incapacity for work’ does not take 

account of what might be ‘suitable’ work for a person given their age, work 

experience etc. Unlike Disability Allowance for example, it simply requires that a 

person is incapable of work generally.  

 

The appellant was diagnosed with hypertension and stated that he suffered from 

sciatica and back pain since 2009. He was certified as incapable of work and in 

receipt of Illness Benefit from July 2018. The latest certificate of incapacity for work 

in November 2019 indicated the appellant’s incapacity as hypertension. The Appeals 

Officer noted that the Illness Benefit questionnaire completed by the appellant in 

September 2019 indicated that he had on-going issues with back pain and sciatica, 

took medication for high blood pressure and could not pick items up without feeling 

pain. No other functions/activities were reported to be affected.  

 

The Appeals Officer concluded that while it was clear that the appellant experienced 

some residual effects from hypertension/anxiety/back pain which restricted him from 

engaging in heavy work, he was capable of lighter duties. In these circumstances, he 

could not have been said to be incapable of work for the purposes of Illness Benefit.  

 

Outcome: Appeal disallowed  
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